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declared an intention to return and has
stated a time for returning, nor shall
any commutation be made except upon
the basis of a compensation order fix-
ing the right of the beneficiary to com-
pensation.

[60 FR 394, Jan. 3, 1985]

§702.143 Establishment of
fund.

Congress, by section 44 of the Act, 33
U.S.C. 944, established in the U.S.
Treasury a special fund, to be adminis-
tered by the Secretary. The Treasurer
of the United States is the custodian of
such fund, and all monies and securi-
ties in such fund shall be held in trust
by the Treasurer and shall not be
money or property of the TUnited
States. The Treasurer shall make dis-
bursements from such funds only upon
the order of the Director, OWCP, as
delegatee of the Secretary. The Act re-
quires that the Treasurer give bond, in
an amount to be fixed and with securi-
ties to be approved by the Secretary of
the Treasury and the Comptroller Gen-
eral of the United States, conditioned
upon the faithful performance of his
duty as custodian of such fund.

§702.144 Purpose of the special fund.

This special fund was established to
give effect to a congressional policy de-
termination that, under certain cir-
cumstances, the employer of a par-
ticular employee should not be re-
quired to bear the entire burden of pay-
ing for the compensation benefits due
that employee under the Act. Instead,
a substantial portion of such burden
should be borne by the industry gen-
erally. Section 702.145 describes this
special circumstance under which the
particular employer is relieved of some
of his burden. Section 702.146 describes
the manner and circumstances of the
input into the fund.

§702.145 Use of the special fund.

(a) Under section 10 of the Act. This
section provides for initial and subse-
quent annual adjustments in com-
pensation and continuing payments to
beneficiaries in cases of permanent
total disability or death which com-
menced or occurred prior to enactment
of the 1972 Amendments to this Act
(Pub. L. 92-576, approved Oct. 27, 1972).
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At the discretion of the Director, such
payments may be paid directly by him
to eligible beneficiaries as the obliga-
tion accrues, one-half from the special
fund and one-half from appropriations,
or he may require insurance carriers or
self-insured employers already making
payments to such beneficiaries to pay
such additional compensation as the
amended Act requires. In the latter
case such carriers and self-insurers
shall be reimbursed by the Director for
such additional amounts paid, in the
proportion of one-half the amount from
the special fund and one-half the
amount from appropriations. To obtain
reimbursement, the carriers and self-
insurers shall submit claims for pay-
ments made by them during previous
periods at intervals of not less than 6
months. A form has been prescribed for
such purpose and shall be used. No ad-
ministrative claims service expense in-
curred by the carrier or self-insurer
shall be included in the claim and no
such expense shall be allowed. The
amounts reimbursed to such carrier or
self-insurer shall be limited to
amounts actually due and previously
paid to beneficiaries.

(b) Under section 8(f) of the Act (Sec-
ond Injuries). In any case in which an
employee having an existing perma-
nent partial disability suffers injury,
the employer shall provide compensa-
tion for such disability as is found to
be attributable to that injury based
upon the average weekly wages of the
employee at the time of injury. If, fol-
lowing an injury falling within the pro-
visions of section 8(c)(1)-(20), the em-
ployee with the pre-existing permanent
partial disability becomes permanently
and totally disabled after the second
injury, but such total disability is
found not to be due solely to his second
injury, the employer (or carrier) shall
be liable for compensation as provided
by the provisions of section 8(c)(1)-(20)
of the Act, 33 U.S.C. 908(c)(1)-(20) or for
104 weeks, whichever is greater. How-
ever, if the injury is a loss of hearing
covered by section 8(c)(13), 33 U.S.C.
908(c)(13), the liability shall be the less-
er of these periods. In all other cases of
a second injury causing permanent
total disability (or death), wherein it is
found that such disability (or death) is
not due solely to the second injury, and
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wherein the employee had a pre-exist-
ing permanent partial disability, the
employer (or carrier) shall first pay
compensation under section 8(b) or (e)
of the Act, 33 U.S.C. 908(b) or (e), if any
is payable thereunder, and shall then
pay 104 weeks compensation for such
total disability or death, and none oth-
erwise. If the second injury results in
permanent partial disability, and if
such disability is compensable under
section 8(c)(1)—(20) of the Act, 33 U.S.C.
908(c)(1)—(20), but the disability so com-
pensable did not result solely from
such second injury, and the disability
so compensable is materially and sub-
stantially greater than that which
would have resulted from the second
injury alone, then the employer (or
carrier) shall only be liable for the
amount of compensation provided for
in section 8(c)(1)-(20) that is attrib-
utable to such second injury, or for 104
weeks, whichever is greater. However,
if the injury is a loss of hearing cov-
ered by section 8(c)(13), 33 U.S.C.
908(c)(13), the liability shall be the less-
er of these periods. In all other cases
wherein the employee is permanently
and partially disabled following a sec-
ond injury, and wherein such disability
is not attributable solely to that sec-
ond injury, and wherein such disability
is materially and substantially greater
than that which would have resulted
from the second injury alone, and
wherein such disability following the
second injury is not compensable under
section 8(c)(1)-(20) of the Act, then the
employer (or carrier) shall be liable for
such compensation as may be appro-
priate under section 8(b) or (e) of the
Act, 33 U.S.C. 908(b) or (e), if any, to be
followed by a payment of compensation
for 104 weeks, and none other. The
term ‘‘compensation’” herein means
money benefits only, and does not in-
clude medical benefits. The procedure
for determining the extent of the em-
ployer’s (or carrier’s) liability under
this paragraph shall be as provided for
in the adjudication of claims in subpart
C of this part 702. Thereafter, upon ces-
sation of payments which the employer
is required to make under this para-
graph, if any additional compensation
is payable in the case, the district di-
rector shall forward such case to the
Director for consideration of an award
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to the person or persons entitled there-
to out of the special fund. Any such
award from the special fund shall be by
order of the Director or Acting Direc-
tor.

(c) Under sections 8(g) and 39(c)(2) of
the Act. These sections, 33 U.S.C. 908(g)
and 939(c)(2), respectively, provide for
vocational rehabilitation of disabled
employees, and authorize, under appro-
priate circumstances, a maintenance
allowance for the employee (not to ex-
ceed $25 a week) in additional to other
compensation benefits otherwise pay-
able for his injury-related disability.
Awards under these sections are made
from the special fund upon order of the
Director or his designee. The district
directors may be required to make in-
vestigations with respect to any case
and forward to the Director their rec-
ommendations as to the propriety and
need for such maintenance.

(d) Under section 39(c)(2) of the Act. In
addition to the maintenance allowance
for the employee discussed in para-
graph (c) of this section, the Director is
further authorized to use the fund in
such amounts as may be necessary to
procure the vocational training serv-
ices.

(e) Under section 7(e) of the Act. This
provision, 33 U.S.C. 907(e), authorizes
payment by the Director from the spe-
cial fund for special medical examina-
tions, i.e., those obtained from impar-
tial specialists to resolve disputes,
when such special examinations are
deemed necessary under that statutory
provision. The Director has the discre-
tionary power, however, to charge the
cost of such examination to the insur-
ance carrier or self-insured employer.

(f) Under section 18(b) of the Act. This
section, 33 U.S.C. 918(b), provides a
source for payment of compensation
benefits in cases where the employer is
insolvent, or other circumstances pre-
clude the payment of benefits due in
any case. In such situations, the dis-
trict director shall forward the case to
the Director for consideration of an
award from the special fund, together
with evidence with respect to the em-
ployer’s insolvency or other reasons for
nonpayment of benefits due. Benefits,
as herein used, means medical care or
supplies within the meaning of section
7 of the Act, 33 U.S.C. 907, and subpart
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D of this part 702, as well as monetary
benefits. Upon receipt of the case, the
Director shall promptly determine
whether an award from the special fund
is appropriate and advisable in the
case, having due regard for all other
current commitments from the special
fund. If such an award is made, the em-
ployer shall be liable for the repay-
ment into the fund of the amounts paid
therefrom, as provided in 33 U.S.C.
918(b).

(The information collection requirements
contained in paragraph (a) were approved by
the Office of Management and Budget under
control number 1215-0065. The information
collection requirements contained in para-
graph (b) were approved by the Office of
Management and Budget under control num-
ber 1215-0073)

(Pub. L. No. 96-511)

[38 FR 26861, Sept. 26, 1973, as amended at 49
FR 18294, Apr. 30, 1984; 51 FR 4282, Feb. 3,
1986]

§702.146 Source of the special fund.

(a) All amounts collected as fines and
penalties under the several provisions
of the Act shall be paid into the special
fund (33 U.S.C. 44(c)(3)).

(b) Whenever an employee dies under
circumstances creating a liability on
an employer to pay death benefits to
the employee’s beneficiaries, and when-
ever there are no such beneficiaries en-
titled to such payments, the employer
shall pay $5,000 into the special fund
(Act, section 44(c)(1)). In such cases,
the compensation order entered in the
case shall specifically find that there is
such liability and that there are no
beneficiaries entitled to death benefits,
and shall order payment by the em-
ployer into the fund. Compensation or-
ders shall be made and filed in accord-
ance with the regulations in subpart C
of this part 702, except that for this
purpose the district director settling
the case under §702.315 shall formalize
the memorandum of conference in a
compensation order, and shall file such
order as provided for in §702.349.

(c) The Director annually shall assess
an amount against insurance carriers
and self-insured employers authorized
under the Act and part 703 of this sub-
chapter to replenish the fund. That
total amount to be charged all carriers
and self-insurers to be assessed shall be

§702.147

based upon an estimate of the probable
expenses of the fund during the cal-
endar year. The assessment against
each carrier and self-insurer shall be
based upon (1) the ratio of the amount
each paid during the prior calendar
year for compensation in relation to
the amount all such carriers of self-in-
surers paid during that period for com-
pensation, and (2) the ratio of the
amount of payments made by the spe-
cial fund for all cases being paid under
section 8(f) of the Act, 33 U.S.C. 908(f),
during the preceding calendar year
which are attributable to the carrier or
self-insurer in relation to the total of
such payments during such year attrib-
utable to all carriers and self-insurers.
The resulting sum of the percentages
from paragraphs (c) (1) and (2) of this
section will be divided by two, and the
resulting percentage multiplied by the
probable expenses of the fund. The Di-
rector may, in his or her discretion,
condition continuance or renewal of
authorization under part 703 upon
prompt payment of the assessment.
However, no action suspending or re-
voking such authorization shall be
taken without affording such carrier or
self-insurer a hearing before the Direc-
tor or his/her designee.

[38 FR 26861, Sept. 26, 1973, as amended at 50
FR 395, Jan. 3, 1985; 51 FR 4282, Feb. 3, 1986]

§702.147 Enforcement of special fund
provisions.

(a) As provided in section 44(d)(1) of
the Act, 33 U.S.C. 944(d)(1), for the pur-
pose of making rules, regulations, and
determinations under the special fund
provisions in section 44 and for pro-
viding enforcement thereof, the Direc-
tor may investigate and gather appro-
priate data from each carrier and self-
insured employer, and may enter and
inspect such places and records (and
make such transcriptions of records),
question such employees, and inves-
tigate such facts, conditions, practices,
or other matters as he may deem nec-
essary or appropriate. The Director
may require the employer to have au-
dits performed of claims activity relat-
ing to this Act. The Director may also
require detailed reports of payments
made under the Act, and of estimated
future liabilities under the Act, from
any or all carriers of self-insurers. The
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